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John Carre of Cavers, Eſa; 4 - 


Alifon, Mary, label, W and Eſther 
Cairns, Daughters iliam Cairns, Te- a, 
nant in Weſter Softiaw, deceaſed, Margaret | *Pondents. 


Jeffrey bis Widow, and others, — & | 


Appellant, 
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The Reſpondens CASE, 


1678, Sir Thema cr of Covers, "by « Dedd of Entail, devited bis Es is « teria Heties of Halen; of 


following Clauſe: * That it ſhall not be lawful to the Heirs of Taildie 
therein mentioned, to ſell, . or diſpone,” redeemably* or irtedeemably, ſaid Lands, 2 
grant Infeftments of Ann 


ualrent or Liferent furth thereof, or to contra De de any other Fatt 
erininal, whereupon J Lands may bd #1y wiſh vid; edged, p, Heath L, fuenf 


And this Prohibition is attended with the uſual irritant and reſolutive Clauſes,” 8 ** Facts and Deeds to be in 
themſelves null and void, ipſo fats, by Way of Exception or Reply, without the N any Declarator 3 and that the 
Perſon, and the Heirs Male to be procreate of his Body, who ſhall ha to contravene, by doing any of the Facts and Deeds 
F directly or indirectly, ſhall, from thenceforth, and immediately upon the doing and committing thereof, for- 

ir Right | mas | 


The abore Ei contains no Clue repbing Lear to be grated by the Het. of Eta ' bntopt tab Kellowing ons, of « 
very — — : * That notwit handing the irritant Clauſe above written, it ſhall be lawful to the Reus of Tallaie 
% to ſet Tacks of the Lands and others above-mentioned, the fame bei 


: ng only for the Lifetime of the Setter, or for Fifteen 
« Years, without an evident Diminution of the Rental as the Lands may be ſet for at the Time, otherwiſe all ſuch Tacks 


«to be null und void, and to be an Deed of Contravention' of the irritant Claufe above written,” 


by the Seschte 7603, entidied,” . concerning Tallzies,” and by which Force and Effect is given to fuch 
Regiſter is appvitited in which Entails ought to be recorded, but 


above Entall was never inſerted in that 
In the Year 1554, Fahy Cirre, of 'Cavert, deceaſed, 


c ged ; © it, | gone FLOG #1 | 2 2 
Gther Lande, che Farm of , Lin. as Heir of Entail to that * ä among 
„ ' "The deceaſed William Cairns, the Reſpondent's Father, was then in Poſſeſſion of the ſaid Farni in virtue of a Leaſe of which 


there were a few Years then to run, and baving formed a Plan to improve and to incloſe that Farm, to encourage him in the 
Execution thereof, he obtained from the ſaid John Carre another Leaſe, to take place at the Expiry of that which was then 

* ; 

Tube leaſing Clauſe, the material one in this Deed, in Subſtance bears, That John Carre bad let to Cairns and his Heirs the 
Lands of Weſter Softlaw, for the Space of Nineteen Years after his Entry, thereby declared to begin at the Term of Whitſun- 
7 1758, to the Houſes, Graſs and Paſture-ground, and to the arable Land, at the Separation from the Ground of the Crop 

Corns for that Year, to be by them erijoyed during the whole Space above written. - 


On the other Part, Cairns obliges lie to pa 


y the Sum of 73 l. 65. 8 d. Sterling of Rent or Tack · du year atly, during 
the whale Space above written of preſerit Tack, " 4g ” the bays uy Yo 
1 | | | | fd i 
He is farther bound to keep the Hôhſef in Repair during the Space foreſaid. | 


+ Beſides the tedficiz Claaſe above nirrated, this Tack contains a Clauſe of Warranty of Warrandice in common Form. 
Bat as it was then at leaff doubtful whether the Poſſeſſion might not be carried off by a ſubſequent Heir of Entail, this Clauſe 
contains ah Exception from the Recourfe which in fuck Event would hive been competent againſt the Granter. 


This Clauſe, with its N is conceived in the following Words: Which Tack above written, the ſaid Fobn Carre 
* binds and -obliges him, his Heirs and Succefſors, to wartand to be good, 


© Cairns, and kli Foreſaids, at all Hands and againſt all deadly as Law will, declaring always, likeas it is hereby 


| expreſi]y pro- 
<< vitled and declared, that in caſe the ſaid Fobn Carre ſhall happen to depart this Life before the ry of this Tack, then 
4 the Obligation of Warrandice above written ſhall not be extended any farther than what is conliſtent with the Powers he 
& hath by the Entail of the ſaid Lands with reſpect to the granting Tacks thereof,” «rag | | 


or Fine of 100 J. Sterling, and on the Faith of its Endurance 
proceeded to clear the Ground of Stories, and to turn tne Ridges formerly covered with them into arable Land,—to incloſe, 
and to build: additional Houſes uþed the Farm, more commodious in Point of Situation than the Offices then built upon it. 


By an AQ of Sederunt of the Court of Seffioh, it is provided, 1mo, ** That where a Tenant is bound by his Tack to remove 
« withodt Warning & tht Mer or Determinatiot of bis Tack, it ſhall be lawful for the Heritor or other Setter of the Tack, 
&« upon ſuch Obligation, to obtain Letters of Horning, and thereupon” to charge the Tehant with H 
4 ceding the Term of Whitſunday in the Year in which the Tack is to determine, or F 


or Stewart, 
or their Sub of the Sire or Sttwartry where the Lands lie, they are hereby authoriſed and required, within Six Days 
<« after the Term of Remvvat appointed by the Tack, rovje&tfuch Tenant, and to deliver the Poſſeſſion vein the Setter or, 
« thoſe having Right from him.“ 2do, „ Where the Tenant hath not obliged himſelf to remove without Warning, in ſuch 
« a Caſe it ſhall be lawful to the Hetitor or other Setter of Tack, in his Option, either to uſe the Order preſcribed by the 
« AR of Purliament made in the Year 1585, intided, 42 ant the Warning of Tenants, and thereupon purſue a Warnin 
* and Bjedtiom, or to this Action 


emoving againſt the Tenant before the Judge Ordinary and ſuch Action beg 
ned at laſt Potty before the Term of igt 


463 


- 


« foreſai 


valid and ſufficient, free and ſure to the faid Filliam* 


orning Forty Days pre- 
2 Days preceding, nog other Term 
« of Munde ticteafter 3" and upon Production of ſuch Tack or Horning, duly executed, to the Deputy 


wnday, hall be held 47 equal to d Warning execute in Terms of the | | 


Feb. 2d 1979. 


8th July 2773, 


| ferent from what the Leaſe it 


| for Three Years only. 
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ve Boney is 4 the fans 


Wh re Ing bor bom p— 2 — * 
Cairns, the Lifſir, dd in 164 1—the faid Jobn Carre of Covers, Lg, tied in 1566. 
The Appeiont fecceeded ts Tri. r 


Tee, the End 4 Yeur, the Apgyelieet foams to have formed a Scheme to remove the Reſpondents from their Pod. 


, | | | X : 
| — 1 ? 9 1 
For this Purpoſe, he brought an Aden before the Sheriff 92 ſounding on the above Aa 
$ederunt, and on the above-recit.d Clauſe in the Eats), —— Dererte 2 
2 Leaſe was limited to the Lifetime ollener (i. & an of the or to Fifteen Years, without Diminu- 
it was concluded the ſhould by decerncd ts remove « the Term of 


* 


that the Deed of Entail was not then in the Poſſeſſion of the 


: 

of Council cn] 
* Having 
Anſwers for the De- 


Before extraQing, this Interlocutor was under-Review of the Court of Sefion by Bill of Advocation ( C:rtiorari, 


When it returned to the Sheriff, the Reſpondents were allowed to be further heard; after fome Proceedings, lings, unneceſlary 
- od. en 1 Kr 


to be here recited, the ye Judgment in Terms of the Appellant's Libel Decreet to- 
be extracted. N 


The Reſpondents were adviſed to bring the Matter again under Review of the Court of Seffion, by Bill of 83 | 
re ee Drs ET, er ee er EE EN r_ 
In conſequence of this, the Cauſe was brought before Lord Kaims Ordinary, who, before entering into the Merits of it, 


and being anſwered by the Appellant, a Proof was brought by. both Parties of their ceſpedtive Allegations ws 
- The Cauſe being thus prepared, Memorials were given in by the Parties, 5 gd n K 


In the Memorial for the Reſpondents, it was contended, That the above-recited Clauſe in the Deed of Entail Jud noe: 
amount to a Prohibition againſt granting a Leaſe for the Space of Nineteen Years, where there was no Diminution of the 
Rental; but it was anly meant to prohibit the granting a Leaſe under the Rental, or with ſuch Diminution. But ſuppoſin 


the Clauſe to amount to a Prohibition, it could have no Effect to prevent the Tenant in Tail from the ordinary Exerciſe 4 
Property, by granting Leaſes for Nineteen Years, fince there was no Clauſe in the Deed which irritated vr voided his Right 
to the Eftate for acting in this Manner :—That there was indeed a Reference in ſaid Clauſe to a ſuppoſed irritant Clauſe ; 


as no ſuch irritant Clauſe exiſted reſpoNing the granting of Leaſes, the Prohibition could operate nothing. 8 Sh 
For the Appaliact it was contended, That the Entailer's Intention to, ixritate and reſolve the Heit of Entail's Right, in 
caſe he e. | 


Irritancy 


appointed a Condeſcendence of the Improvements the Reſpondents had made on the Farm, which was accordingly given in ; 


-, 


* 


— J 
them, as the Entail was never recorded in the Regiſter of ctual againſt 
Leſſees, or other onerous Creditors, a6 th | 


ailzies, 2 Form without which it could not be 
The Releyaney of this Argument was not diſputed ; but it was pleaded on the Appellant's Part, That the Effect of the 


- 


above · recited Exception in the Clauſe of Warrandice contained in the Leaſe, was to "reſtrict the Duration of the Leaſe to 


Fifteen Years. _ | : 


To this an obvious Anſwer occurred : The Right of Poſſefiion conveyed, and the Obligation to warrant that Poſſcfion, 
were totally different in their Nature and in their Effet, and contained in different Clauſes of the Leaſe, -. _— 


Tt was further maintained for the Reſpondents, That the Action of Removing, and Decree of the Sheriff in conſequence of 
jt, were improper and inept, in reſpect the Act of Sederunt above recited gave no Authority to remove a Tenant previous to 
the Iſh or Expiry of the Len whereas the Sheriffs Decree removed the Tenant during its Currency, and at a Term dif- 
tſelf declared to be the Iſh or Expiry, in the very Clauſe founded on by the Appellant, | 


| Beſides, it wis of the Nature of a Detlarator of Trritancy or Reduction of a real Right for Defect of Power, which was 
only competent before the Court of Seffion, | n * e 

The Appellant replied, That the Leaſe being reſolvable in caſe it exceeded the Granter's Power as limited by the Deed of 
Entail, it was a petitio prineipii to ſay the Leaſe was current; it was a Leaſe determinable upon the Exiſtence of a Condition 
which had exiſted, and the Exiſtence of the Condition fixing the Iſh or Expiry, it was properly founded on the Act of 
Sederunt, and competent before the Sheriff, though it inciden y involyed a Qyettion of Right. 5 | 


ö | | EN Fa horde 
+ The Reſpondents founded alſo upon the Appellant levying the Rents from M bitſunday 1766, till bi 2592] 28 'an 
2 homologating the granting of ſaid Loot as 270, "oY * , 

And the Appellant maintained, That this Conduct could not be regarded as an Act of Homologation, the Leſſee having 
Powet to grant.a Leaſe for Fifteen Years, during which Period only, the Appellant had levied the Rents. Fun 


The laſt Queſtion agitated between the Parties was, How far a Decree to remove at Whit could be available to the 
Appellant, the Terms of Removal in the Leaſe being different, viz. Mhigſunday as to the Graſs and Houſes, and the Sepa- 
ration of the Cropt as to the arable Land, And the ts maintained no Decree of Removal could be pronounced con- 
trary to the enpreſ Terms of the Leaſe, me 8 e 

An Argument was likewiſe raiſed upon the ay rar 2 and Incloſures made, and Houſes built on the Farm by Cairns, 
ay done upon the Faith his Leaſe was to endure for 19 Years. To which the Appellant rejoined, That whatever had been 
done, accrued to the Proprietor ; and that they could not be ſuppoſed to have been made in Conlideration of a'farther Poſſeſſion 


e 9 6 Upon 
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- 


= ' o 


Leaſes of longer Endurance than Fifteen Years, wits clear, and that the Words were ſufficient to create an 


22 , ' — . * e * - + *% 4 - ; | 130 8 2 2 
It was next argued for the Reſpondents, That 2 ſuch Prohibition to be an Irritancy, it could not ag aint 
5 againſt 


IE 


3 


Tu. 


1 


Upon this Debate, The Court of Seflon e een as det: 
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The Appellant prayed by Petition for an Alteration of this Judgment. 


In this Petition the Appellant infeſted upon the alledged Prohibition, and ſuppoſed Irivancy in the Ental, 1678, 
24%, the Exception ſrom the Clauſe of Warrandice in the he argued, That s Linketion of the Leaks ts 


15 Years was clearly intended, and that ſuch Exueption and was equal to, s Kefiridtion of the Lexie to 
that Period. 


The | ane That the Endurance of the Leaſe mult be 
NEN Du en. 


The Term of Fifteen Years was nowhere mentioned in the Leaſe ; and as to the Exception from the Warrandice, 
22 — in the Entail, it could not regulate the Endurance of the Leaſe, but only the Extent of the Recourſe, in 


The only Event for by the from the W „ was the Recourſe in Caſe of Eviftion, It 
was therefore to be held the only one in View of the Parties at the J and as to remote _ either were 


het in View, or, i in View, bud net been provided ogaiaf 3 nod not having de could ot ho Row 2.7 laws the 


Nr to their former Judgment, with only one diſ- 
oice, 


nt theſe 
* llant > hop erer the Reſpondents hope 


r 


An Entail, by the Law of Scotland, is held to be Hrin Furir, and no Limitation of a Tenant in Tail's Right 
can be inferred by Implication, nor will a Prohibition without a Clauſe declaring the Deed of Contravention 
null, and alſo voiding or reſolving the Contravener's Right to the Eſtate, be ſufficient to reſtrain the Exerciſe 


of any Power competent to a Tenant in Fee Simple ; and farther, though a prohibitory Clauſe againſt leaſing 
ſhould be ſupported by irritant and reſolutive Clauſes, theſe would not be i 


good againſt Leſſees, unleſs ſuch 
Entail had been produced and recorded in Terms of the Statute 1685. 
* wo _— —— to continue in Poſſeſſion till the 1þ or Expiry of the Leaſe, ariſes from the Grant contained in 
the leaſing 


lauſe and from the Poſſeſſion following on it, and is totally diſtin and different from, as well 
as independent of the Clauſe of Warranty, or Right thence ariſing; that laſt-mentioned Clauſe, conferring 
no ſuch Right to poſſeſs, but only a Ground of Afton for Damages, in caſe of Eviction, againſt the Granter 
and his Heirs perſonally. An Exception therefore from ſuch Clauſe of Warranty in a cer 


Event can have 

no Effect to limit the Endurance of a Leaſe in which ſuch Exception is contained. your 
III. So ſtanding the Law of Scotland, the Entail 1678 not having been recorded in Terms of the Statute 168 f, cannot 
be good againſt the Reſpondents, though it contained proper prohibitory, irritant, and reſolutive Clauſes 


againſt leaſing for Nineteen Years: And the Entail containing no ſuch direct Clauſes, at leaſt none reſolving 
the Contravener's Right, the late Mr, Carre's Want of Power cannot be inferred by Implication, 


V. As there is no E n in, the leaſing Clauſe, by which the Endurance of the Leaſe in queſtion is reſtrained 

dr declared to be forJeſs than Nineteen Years, nor any Declaration, that the Iſh or Expiry of it ſhould take 

place at the End of Fifteen Years from the Terms of Entry, the Exception from the abovementioned Clauſe 

* «- - of Warrandice ran have no ſuch Operation, or to limit ſaid Endurance of the Right to poſſeſs, —It only faves 
from Recourſe in an Event Which has not taken place. | 


v. Welcher can the Forfeiture of the Leſſce's Right be inferred from preſumed Intention, nor are there Grounds for 
pteſuming ſuch Intention In the Event which has happened. The Leſſor meant to confer his Right as ſup- 
ported þy Laws and the Eeſſze has by Law a Right to hold it. 


8 2 9 / „ 
VI, On the Suppoſitian that the Leaſe is reduceable on Account of Deſect of Power in the Granter, the Adtion of 


+ 2; 7emovipg * 4 competent before the Sheriff, nor upon the Act of Sederunt of the Court of Seffion, on which 
4 5 


it was laid; for the Sheriff cannot judge in ReduQtions of real Rights, nor does the Act impower him to 
Jade in Remppings, during the Currency of a Leaſe, and admitting that the Action might have been compe- 
+ [(tently LO the Libel or Declaration was improperly laid, and the Sheriff's Judgment on it muſt be 
null, ſince it Yecregs the Tenant to remove at a Term, viz. Whitſunday, different from the conventional 


8 Terms in the Leaſe, which are //hit/unday from the Graſs, and the Time of the Separation of the Cropt from 
4 the arable Lands, ' *, 


VIL- Eie other Objection to the Reſpondent's Right ſuppoſed the Appellant is barred from inſiſting on them 

; 2 Land their Right by receiving Rent rand rg rs after his Father's — Leſſees 
pollen under ſaid Leaſe. And the preſent Attempt to ouſt them is moſt cruel and unjuſt, after conſi- 
derable 38 made by their Father on Improvements, Incloſure, and Houſes, 
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